November 1, 2010 GUIDELINES MANUAL Ch. 2

CHAPTER TWO - OFFENSE CONDUCT

Introductory Commentary

Chapter Two pertains to offense conduct. The chapter is organized by offenses and divided into
parts and related sections that may cover one statute or many. Each offense has a corresponding
base offense level and may have one or more specific offense characteristics that adjust the offense
level upward or downward. Certain factors relevant to the offense that are not covered in specific
guidelines in Chapter Two are set forth in Chapter Three, Parts A (Victim-Related Adjustments), B
(Role in the Offense), and C (Obstruction); Chapter Four, Part B (Career Offenders and Criminal
Livelihood); and Chapter Five, Part K (Departures).

Historical Note: Effective November 1, 1987.
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PART A - OFFENSES AGAINST THE PERSON

1. HOMICIDE

82A1.1. First Degree Murder

@ Base Offense Level: 43

Commentary

Statutory Provisions: 18 U.S.C. 8§ 1111, 1841(a)(2)(C), 1992(a)(7), 2113(e), 2118(c)(2), 2199,
2282A, 2291, 2332b(a)(1), 2340A; 21 U.S.C. § 848(e). For additional statutory provision(s), see
Appendix A (Statutory Index).

Application Notes:

1.  Applicability of Guideline.—This guideline applies in cases of premeditated killing. This
guideline also applies when death results from the commission of certain felonies. For
example, this guideline may be applied as a result of a cross reference (e.q., a kidnapping in
which death occurs, see §2A4.1(c)(1)), or in cases in which the offense level of a guideline is
calculated using the underlying crime (e.g., murder in aid of racketeering, see 82E1.3(a)(2)).

2. Imposition of Life Sentence.—

(A) Offenses Involving Premeditated Killing.—In the case of premeditated killing, life
imprisonment is the appropriate sentence if a sentence of death is not imposed. A
downward departure would not be appropriate in such a case. A downward departure
from a mandatory statutory term of life imprisonment is permissible only in cases in
which the government files a motion for a downward departure for the defendant’s
substantial assistance, as provided in 18 U.S.C. § 3553(e).

(B) Eelony Murder.—If the defendant did not cause the death intentionally or knowingly, a
downward departure may be warranted. For example, a downward departure may be
warranted if in robbing a bank, the defendant merely passed a note to the teller, as a
result of which the teller had a heart attack and died. The extent of the departure should
be based upon the defendant’s state of mind (e.g., recklessness or negligence), the
degree of risk inherent in the conduct, and the nature of the underlying offense conduct.
However, departure below the minimum guideline sentence provided for second degree
murder in §2A1.2 (Second Degree Murder) is not likely to be appropriate. Also, because
death obviously is an aggravating factor, it necessarily would be inappropriate to
impose a sentence at a level below that which the guideline for the underlying offense
requires in the absence of death.

3.  Applicability of Guideline When Death Sentence Not Imposed.—If the defendant is sentenced
pursuant to 18 U.S.C. § 3591 et seq. or 21 U.S.C. § 848(e), a sentence of death may be
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imposed under the specific provisions contained in that statute. This guideline applies when
a sentence of death is not imposed under those specific provisions.

Historical Note: Effective November 1,1987. Amended effective November 1, 1989 (see Appendix C, amendment 82); November 1, 1990
(see Appendix C, amendment 310); November 1, 1993 (see Appendix C, amendment 476); November 1, 2002 (see Appendix C,
amendment 637); November 1, 2004 (see Appendix C, amendment 663); November 1, 2006 (see Appendix C, amendment 685); November
1, 2007 (see Appendix C, amendments 699 and 700); November 1, 2010 (see Appendix C, amendment 746).

82A1.2.  Second Degree Murder

@ Base Offense Level: 38

Commentary

Statutory Provisions: 18 U.S.C. 88 1111, 1841(a)(2)(C), 2199, 2282A, 2291, 2332b(a)(1), 2340A.
For additional statutory provision(s), see Appendix A (Statutory Index).

Application Note:

1.  Upward Departure Provision.—If the defendant’s conduct was exceptionally heinous, cruel,
brutal, or degrading to the victim, an upward departure may be warranted. See §5K2.8
(Extreme Conduct).

Historical Note: Effective November 1, 1987. Amended effective November 1, 2002 (see Appendix C, amendment 637); November 1,
2004 (see Appendix C, amendment 663); November 1, 2006 (see Appendix C, amendment 685); November 1, 2007 (see Appendix C,
amendments 699 and 700).

82A1.3.  Voluntary Manslaughter

@ Base Offense Level: 29

Commentary

Statutory Provisions: 18 U.S.C. 88 1112, 1841(a)(2)(C), 2199, 2291, 2332b(a)(1). For additional
statutory provision(s), see Appendix A (Statutory Index).

Historical Note: Effective November 1, 1987. Amended effective November 1, 2002 (see Appendix C, amendment 637); November 1,
2004 (see Appendix C, amendment 663); November 1, 2006 (see Appendix C, amendment 685); November 1, 2007 (see Appendix C,
amendment 699).

82A1.4. Involuntary Manslaughter

@ Base Offense Level:

@ 12, if the offense involved criminally negligent conduct; or
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2 (Apply the greater):
(A) 18, if the offense involved reckless conduct; or

(B) 22, if the offense involved the reckless operation of a means of
transportation.

(b) Special Instruction
@ If the offense involved the involuntary manslaughter of more than one
person, Chapter Three, Part D (Multiple Counts) shall be applied as if the

involuntary manslaughter of each person had been contained in a separate
count of conviction.

Commentary

Statutory Provisions: 18 U.S.C. 8§ 1112, 1841(a)(2)(C), 2199, 2291, 2332b(a)(1). For additional

statutory provision(s), see Appendix A (Statutory Index).

Application Note:

1.

Definitions.—For purposes of this guideline:

"Criminally negligent" means conduct that involves a gross deviation from the standard of care
that a reasonable person would exercise under the circumstances, but which is not reckless.
Offenses with this characteristic usually will be encountered as assimilative crimes.

"Means of transportation™ includes a motor vehicle (including an automobile or a boat) and
a mass transportation vehicle. "Mass transportation” has the meaning given that term in 18
U.S.C. § 1992(d)(7).

"Reckless" means a situation in which the defendant was aware of the risk created by his
conduct and the risk was of such a nature and degree that to disregard that risk constituted a
gross deviation from the standard of care that a reasonable person would exercise in such a
situation. "Reckless" includes all, or nearly all, convictions for involuntary manslaughter
under 18 U.S.C. § 1112. A homicide resulting from driving a means of transportation, or
similarly dangerous actions, while under the influence of alcohol or drugs ordinarily should
be treated as reckless.

Historical Note: Effective November 1, 1987. Amended effective November 1, 2002 (see Appendix C, amendment 637); November 1,
2003 (see Appendix C, amendment 652); November 1, 2004 (see Appendix C, amendment 663); November 1, 2006 (see Appendix C,
amendment 685); November 1, 2007 (see Appendix C, amendment 699).

82A1.5. Conspiracy or Solicitation to Commit Murder

@) Base Offense Level: 33
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(b) Specific Offense Characteristic

@ If the offense involved the offer or the receipt of anything of pecuniary
value for undertaking the murder, increase by 4 levels.

©) Cross References

@ If the offense resulted in the death of a victim, apply 82A1.1 (First
Degree Murder).

2 If the offense resulted in an attempted murder or assault with intent to
commit murder, apply 82A2.1 (Assault with Intent to Commit Murder;
Attempted Murder).

Commentary

Statutory Provisions: 18 U.S.C. §§ 351(d), 371, 373, 1117, 1751(d).

Historical Note: Effective November 1, 1990 (see Appendix C, amendment 311). Amended effective November 1, 2004 (see Appendix
C, amendment 663).

* * * * *

2.  ASSAULT

82A2.1. Assault with Intent to Commit Murder; Attempted Murder

@) Base Offense Level:

@ 33, if the object of the offense would have constituted first degree
murder; or

2 27, otherwise.
(b) Specific Offense Characteristics
@ If (A) the victim sustained permanent or life-threatening bodily injury,
increase by 4 levels; (B) the victim sustained serious bodily injury,
increase by 2 levels; or (C) the degree of injury is between that specified

in subdivisions (A) and (B), increase by 3 levels.

2 If the offense involved the offer or the receipt of anything of pecuniary
value for undertaking the murder, increase by 4 levels.
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Commentary

Statutory Provisions: 18 U.S.C. 8§ 113(a)(1), 351(c), 1113, 1116(a), 1751(c), 1841(a)(2)(C),
1992(a)(7), 2199, 2291. For additional statutory provision(s), see Appendix A (Statutory Index).

Application Notes:

1.  Definitions.—For purposes of this guideline:

"First degree murder" means conduct that, if committed within the special maritime and
territorial jurisdiction of the United States, would constitute first degree murder under 18
U.S.C. §1111.

"Permanent or life-threatening bodily injury" and "serious bodily injury" have the meaning
given those terms in Application Note 1 of the Commentary to 81B1.1 (Application
Instructions).

2.  Upward Departure Provision.—If the offense created a substantial risk of death or serious
bodily injury to more than one person, an upward departure may be warranted.

Background: This section applies to the offenses of assault with intent to commit murder and
attempted murder. An attempted manslaughter, or assault with intent to commit manslaughter, is
covered under §2A2.2 (Aggravated Assault).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 83 and 84);
November 1, 1990 (see Appendix C, amendment 311); November 1, 1991 (see Appendix C, amendment 391); November 1, 1995 (see
Appendix C, amendment 534); November 1, 2002 (see Appendix C, amendment 637); November 1, 2004 (see Appendix C, amendment
663); November 1, 2006 (see Appendix C, amendment 685); November 1, 2007 (see Appendix C, amendment 699).

82A2.2.  Aqgravated Assault

@) Base Offense Level: 14
(b) Specific Offense Characteristics
@ If the assault involved more than minimal planning, increase by 2 levels.
2 If (A) a firearm was discharged, increase by 5 levels; (B) a dangerous
weapon (including a firearm) was otherwise used, increase by 4 levels;
(C) a dangerous weapon (including a firearm) was brandished or its use

was threatened, increase by 3 levels.

3 If the victim sustained bodily injury, increase the offense level according
to the seriousness of the injury:

Degree of Bodily Injury Increase in Level
(A) Bodily Injury add 3
(B) Serious Bodily Injury add 5
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© Permanent or Life-Threatening
Bodily Injury add 7

(D) If the degree of injury is between that specified in subdivisions
(A) and (B), add 4 levels; or

(E) If the degree of injury is between that specified in subdivisions
(B) and (C), add 6 levels.

However, the cumulative adjustments from application of subdivisions
(2) and (3) shall not exceed 10 levels.

(@) If the assault was motivated by a payment or offer of money or other
thing of value, increase by 2 levels.

(5) If the offense involved the violation of a court protection order, increase
by 2 levels.

(6) If the defendant was convicted under 18 U.S.C. 8 111(b) or § 115,
increase by 2 levels.

Commentary

Statutory Provisions: 18 U.S.C. 88111, 112,113(a)(2), (3), (6), 114, 115(a), (b)(1), 351(e), 1751(e),

1841(a)(2)(C), 1992(a)(7), 2199, 2291, 2332b(a)(1), 2340A. For additional statutory provision(s),
see Appendix A (Statutory Index).

Application Notes:

1.

Definitions.—For purposes of this guideline:

"Aggravated assault” means a felonious assault that involved (A) a dangerous weapon with
intent to cause bodily injury (i.e., not merely to frighten) with that weapon; (B) serious bodily
injury; or (C) an intent to commit another felony.

"Brandished,” "bodily injury," "firearm," "otherwise used,” "permanent or life-threatening
bodily injury,” and "serious bodily injury,” have the meaning given those terms in §1B1.1
(Application Instructions), Application Note 1.

"Dangerous weapon" has the meaning given that term in §1B1.1, Application Note 1, and
includes any instrument that is not ordinarily used as a weapon (e.g., a car, a chair, or an ice
pick) if such an instrument is involved in the offense with the intent to commit bodily injury.

Application of Subsection (b)(1).—For purposes of subsection (b)(1), "more than minimal
planning" means more planning than is typical for commission of the offense in a simple form.
"More than minimal planning" also exists if significant affirmative steps were taken to conceal
the offense, other than conduct to which §3C1.1 (Obstructing or Impeding the Administration
of Justice) applies. For example, waiting to commit the offense when no witnesses were
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present would not alone constitute more than minimal planning. By contrast, luring the victim
to a specific location or wearing a ski mask to prevent identification would constitute more
than minimal planning.

3. Application of Subsection (b)(2).—In a case involving a dangerous weapon with intent to cause
bodily injury, the court shall apply both the base offense level and subsection (b)(2).

4.  Application of Official Victim Adjustment.—If subsection (b)(6) applies, §3A1.2 (Official
Victim) also shall apply.

Background: This guideline covers felonious assaults that are more serious than minor assaults
because of the presence of an aggravating factor, i.e., serious bodily injury, the involvement of a
dangerous weapon with intent to cause bodily injury, or the intent to commit another felony. Such
offenses occasionally may involve planning or be committed for hire. Consequently, the structure
follows 82A2.1 (Assault with Intent to Commit Murder; Attempted Murder). This guideline also
covers attempted manslaughter and assault with intent to commit manslaughter. Assault with intent
to commit murder is covered by 82A2.1. Assault with intent to commit rape is covered by 82A3.1
(Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

An assault that involves the presence of a dangerous weapon is aggravated in form when the
presence of the dangerous weapon is coupled with the intent to cause bodily injury. Insuch a case,
the base offense level and the weapon enhancement in subsection (b)(2) take into account different
aspects of the offense, even if application of the base offense level and the weapon enhancement is
based on the same conduct.

Subsection (b)(6) implements the directive to the Commission in subsection 11008(e) of the 21*
Century Department of Justice Appropriations Act (the "Act"), Public Law 107-273. The
enhancement in subsection (b)(6) is cumulative to the adjustment in §3A1.2 (Official Victim) in order
to address adequately the directive in section 11008(e)(2)(D) of the Act, which provides that the
Commission shall consider "the extent to which sentencing enhancements within the Federal
guidelines and the authority of the court to impose a sentence in excess of the applicable guideline
range are adequate to ensure punishment at or near the maximum penalty for the most egregious
conduct covered by" 18 U.S.C. 88 111 and 115.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 85 and 86);
November 1, 1990 (see Appendix C, amendment 311); November 1, 1995 (see Appendix C, amendment 534); November 1, 1997 (see
Appendix C, amendment 549); November 1, 2001 (see Appendix C, amendment 614); November 1, 2002 (see Appendix C, amendment
637); November 1, 2004 (see Appendix C, amendment 663); November 1, 2006 (see Appendix C, amendment 685); November 1, 2007
(see Appendix C, amendment 699).
82A2.3.  Minor Assault

@ Base Offense Level:

(1) 7, if the offense involved physical contact, or if a dangerous weapon
(including a firearm) was possessed and its use was threatened; or

(2) 4, otherwise.
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(b) Specific Offense Characteristic
@ If (A) the victim sustained bodily injury, increase by 2 levels; or (B) the
offense resulted in substantial bodily injury to an individual under the age
of sixteen years, increase by 4 levels.

(©) Cross Reference

@ If the conduct constituted aggravated assault, apply 82A2.2 (Aggravated
Assault).

Commentary

Statutory Provisions: 18 U.S.C. 8§ 112, 115(a), 115(b)(1), 351(e), 1751(e), 2199, 2291. For

additional statutory provision(s), see Appendix A (Statutory Index).

Application Notes:

1.

Definitions.—For purposes of this guideline:
"Bodily injury", "dangerous weapon", and "firearm" have the meaning given those terms in
Application Note 1 of the Commentary to §1B1.1 (Application Instructions).

"Minor assault" means a misdemeanor assault, or a felonious assault not covered by §2A2.2
(Aggravated Assault).

"Substantial bodily injury™ means "bodily injury which involves (A) atemporary but substantial
disfigurement; or (B) a temporary but substantial loss or impairment of the function of any
bodily member, organ, or mental faculty.” See 18 U.S.C. § 113(b)(1).

Application of Subsection (b)(1).—Conduct that forms the basis for application of subsection
(a)(1) also may form the basis for application of the enhancement in subsection (b)(1)(A) or

(B).

Background: Minor assault and battery are covered in this section.

Historical Note: Effective November 1, 1987. Amended effective October 15, 1988 (see Appendix C, amendment 64); November 1, 1989
(see Appendix C, amendments 87 and 88); November 1, 1995 (see Appendix C, amendment 510); November 1, 2004 (see Appendix C,
amendment 663); November 1, 2007 (see Appendix C, amendment 699).

8§2A2.4. Obstructing or Impeding Officers

@ Base Offense Level: 10
(b) Specific Offense Characteristics

@ If (A) the offense involved physical contact; or (B) a dangerous weapon
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(including a firearm) was possessed and its use was threatened, increase
by 3 levels.

2 If the victim sustained bodily injury, increase by 2 levels.
(c) Cross Reference

@ If the conduct constituted aggravated assault, apply 82A2.2 (Aggravated
Assault).

Commentary

Statutory Provisions: 18 U.S.C. 88111, 1501, 1502, 2237(a)(1), (a)(2)(A), 3056(d). For additional

statutory provision(s), see Appendix A (Statutory Index).

Application Notes:

1.

Definitions.—For purposes of this guideline, "bodily injury", "dangerous weapon"”, and
"firearm" have the meaning given those terms in Application Note 1 of the Commentary to
81B1.1 (Application Instructions).

Application of Certain Chapter Three Adjustments.—The base offense level incorporates the
fact that the victim was a governmental officer performing official duties. Therefore, do not
apply 83Al1.2 (Official Victim) unless, pursuant to subsection (c), the offense level is
determined under §2A2.2 (Aggravated Assault). Conversely, the base offense level does not
incorporate the possibility that the defendant may create a substantial risk of death or serious
bodily injury to another person in the course of fleeing from a law enforcement official
(although an offense under 18 U.S.C. § 758 for fleeing or evading a law enforcement
checkpoint at high speed will often, but not always, involve the creation of that risk). If the
defendant creates that risk and no higher guideline adjustment is applicable for the conduct
creating the risk, apply 83C1.2 (Reckless Endangerment During Flight).

Upward Departure Provision.—The base offense level does not assume any significant
disruption of governmental functions. In situations involving such disruption, an upward
departure may be warranted. See 85K2.7 (Disruption of Governmental Function).

Historical Note: Effective October 15, 1988 (see Appendix C, amendment 64). Amended effective November 1, 1989 (see Appendix C,
amendments 89 and 90); November 1, 1992 (see Appendix C, amendment 443); November 1, 1997 (see Appendix C, amendment 550);
November 1, 2004 (see Appendix C, amendment 663); November 1, 2005 (see Appendix C, amendment 679); November 1, 2007 (see
Appendix C, amendment 699).

* * * * *
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3. CRIMINAL SEXUAL ABUSE AND OFFENSES RELATED TO REGISTRATION AS
A SEX OFFENDER

Historical Note: Effective November 1, 1987. Amended effective November 1, 2007 (see Appendix C, amendment 701).

§2A3.1.

Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse

(@)

(b)

(©)

Base Offense Level:

)
(2)

38, if the defendant was convicted under 18 U.S.C. § 2241(c); or

30, otherwise.

Specific Offense Characteristics

)

(2)

@)

(4)

()
(6)

If the offense involved conduct described in 18 U.S.C. § 2241(a) or (b),
increase by 4 levels.

If subsection (a)(2) applies and (A) the victim had not attained the age of
twelve years, increase by 4 levels; or (B) the victim had attained the age
of twelve years but had not attained the age of sixteen years, increase by
2 levels.

If the victim was (A) in the custody, care, or supervisory control of the
defendant; or (B) a person held in the custody of a correctional facility,
increase by 2 levels.

(A) If the victim sustained permanent or life-threatening bodily injury,
increase by 4 levels; (B) if the victim sustained serious bodily injury,
increase by 2 levels; or (C) if the degree of injury is between that
specified in subdivisions (A) and (B), increase by 3 levels.

If the victim was abducted, increase by 4 levels.

If, to persuade, induce, entice, or coerce a minor to engage in prohibited
sexual conduct, or if, to facilitate transportation or travel, by a minor or
aparticipant, to engage in prohibited sexual conduct, the offense involved
(A) the knowing misrepresentation of a participant’s identity; or (B) the
use of acomputer or an interactive computer service, increase by 2 levels.

Cross References

1)

If a victim was killed under circumstances that would constitute murder
under 18 U.S.C. 8 1111 had such killing taken place within the territorial
or maritime jurisdiction of the United States, apply 82A1.1 (First Degree
Murder), if the resulting offense level is greater than that determined
above.
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2 If the offense involved causing, transporting, permitting, or offering or
seeking by notice or advertisement, aminor to engage in sexually explicit
conduct for the purpose of producing a visual depiction of such conduct,
apply 82G2.1 (Sexually Exploiting a Minor by Production of Sexually
Explicit Visual or Printed Material; Custodian Permitting Minor to
Engage in Sexually Explicit Conduct; Advertisement for Minors to
Engage in Production), if the resulting offense level is greater than that
determined above.

(d) Special Instruction
@ If the offense occurred in the custody or control of a prison or other
correctional facility and the victim was a prison official, the offense shall

be deemed to have an official victim for purposes of subsection (c)(2) of
§3A1.2 (Official Victim).

Commentary

Statutory Provisions: 18 U.S.C. 88 2241, 2242. For additional statutory provision(s), see Appendix

A (Statutory Index).

Application Notes:

1.

Definitions.—For purposes of this guideline:

"Abducted", "permanent or life-threatening bodily injury", and "serious bodily injury™ have
the meaning given those terms in Application Note 1 of the Commentary to §1B1.1 (Application
Instructions). However, for purposes of this guideline, "serious bodily injury" means conduct
other than criminal sexual abuse, which already is taken into account in the base offense level
under subsection (a).

"Custody or control* and "prison official™ have the meaning given those terms in Application
Note 4 of the Commentary to §3A1.2 (Official Victim).

"Child pornography" has the meaning given that term in 18 U.S.C. § 2256(8).

"Computer" has the meaning given that term in 18 U.S.C. § 1030(e)(1).

"Distribution" means any act, including possession with intent to distribute, production,
transportation, and advertisement, related to the transfer of material involving the sexual
exploitation of a minor. Accordingly, distribution includes posting material involving the
sexual exploitation of a minor on a website for public viewing, but does not include the mere
solicitation of such material by a defendant.

"Interactive computer service™ has the meaning given that term in section 230(e)(2) of the
Communications Act of 1934 (47 U.S.C. § 230(f)(2)).
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"Minor" means (A) an individual who had not attained the age of 18 years; (B) an individual,
whether fictitious or not, who a law enforcement officer represented to a participant (i) had not
attained the age of 18 years, and (ii) could be provided for the purposes of engaging in
sexually explicit conduct; or (C) an undercover law enforcement officer who represented to a
participant that the officer had not attained the age of 18 years.

"Participant” has the meaning given that term in Application Note 1 of the Commentary to
83B1.1 (Aggravating Role).

"Prohibited sexual conduct” (A) means any sexual activity for which a person can be charged
with a criminal offense; (B) includes the production of child pornography; and (C) does not
include trafficking in, or possession of, child pornography.

"Victim" includes an undercover law enforcement officer.

2. Application of Subsection (b)(1).—

(A) Definitions.—For purposes of subsection (b)(1), "conduct described in 18 U.S.C.
§ 2241(a) or (b)" is engaging in, or causing another person to engage in, a sexual act
with another person by: (A) using force against the victim; (B) threatening or placing
the victim in fear that any person will be subject to death, serious bodily injury, or
kidnapping; (C) rendering the victim unconscious; or (D) administering by force or
threat of force, or without the knowledge or permission of the victim, a drug, intoxicant,
or other similar substance and thereby substantially impairing the ability of the victim
to appraise or control conduct. This provision would apply, for example, if any
dangerous weapon was used or brandished, or in a case in which the ability of the victim
to appraise or control conduct was substantially impaired by drugs or alcohol.

(B) Application in Cases Involving a Conviction under 18 U.S.C. § 2241(c).—If the conduct
that forms the basis for a conviction under 18 U.S.C. § 2241(c) is that the defendant
engaged in conduct described in 18 U.S.C. § 2241(a) or (b), do not apply subsection

(b)(1).

3.  Application of Subsection (b)(3).—

(A) Care, Custody, or Supervisory Control.—Subsection (b)(3) is to be construed broadly
and includes offenses involving a victim less than 18 years of age entrusted to the
defendant, whether temporarily or permanently. For example, teachers, day care
providers, baby-sitters, or other temporary caretakers are among those who would be
subject to this enhancement. In determining whether to apply this enhancement, the
court should look to the actual relationship that existed between the defendant and the
minor and not simply to the legal status of the defendant-minor relationship.

(B) Inapplicability of Chapter Three Adjustment.—If the enhancement in subsection (b)(3)
applies, do not apply §3B1.3 (Abuse of Position of Trust or Use of Special Skill).
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4.

6.

Application of Subsection (b)(6).—

(A)

(B)

Misrepresentation of Participant’s Identity.—The enhancement in subsection (b)(6)(A)
applies in cases involving the misrepresentation of a participant’s identity to (A)
persuade, induce, entice, or coerce a minor to engage in prohibited sexual conduct; or
(B) facilitate transportation or travel, by a minor or a participant, to engage in
prohibited sexual conduct. Subsection (b)(6)(A) is intended to apply only to
misrepresentations made directly to a minor or to a person who exercises custody, care,
or supervisory control of the minor. Accordingly, the enhancement in subsection
(b)(6)(A) would not apply to a misrepresentation made by a participant to an airline
representative in the course of making travel arrangements for the minor.

The misrepresentation to which the enhancement in subsection (b)(6)(A) may apply
includes misrepresentation of a participant’s name, age, occupation, gender, or status,
as long as the misrepresentation was made with the intent to (A) persuade, induce,
entice, or coerce a minor to engage in prohibited sexual conduct; or (B) facilitate
transportation or travel, by a minor or a participant, to engage in prohibited sexual
conduct. Accordingly, use of a computer screen name, without such intent, would not
be a sufficient basis for application of the enhancement.

Use of a Computer or Interactive Computer Service.—Subsection (b)(6)(B) provides an
enhancement if a computer or an interactive computer service was used to (i) persuade,
induce, entice, or coerce a minor to engage in prohibited sexual conduct; or (ii)
facilitate transportation or travel, by a minor or a participant, to engage in prohibited
sexual conduct. Subsection (b)(6)(B) is intended to apply only to the use of a computer
or an interactive computer service to communicate directly with a minor or with a
person who exercises custody, care, or supervisory control of the minor. Accordingly,
the enhancement would not apply to the use of a computer or an interactive computer
service to obtain airline tickets for the minor from an airline’s Internet site.

Application of Subsection (c)(2).—

(A)

(B)

In General.—The cross reference in subsection (c)(2) is to be construed broadly and
includes all instances where the offense involved employing, using, persuading,
inducing, enticing, coercing, transporting, permitting, or offering or seeking by notice
or advertisement, a minor to engage in sexually explicit conduct for the purpose of
producing any visual depiction of such conduct.

Definition.—For purposes of subsection (c)(2), "sexually explicit conduct” has the
meaning given that term in 18 U.S.C. § 2256(2).

Upward Departure Provision.—If a victim was sexually abused by more than one participant,

an upward departure may be warranted. See 85K2.8 (Extreme Conduct).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 91 and 92);
November 1, 1991 (see Appendix C, amendment 392); November 1, 1992 (see Appendix C, amendment 444); November 1, 1993 (see
Appendix C, amendment 477); November 1, 1995 (see Appendix C, amendment 511); November 1, 1997 (see Appendix C, amendment
545); November 1, 2000 (see Appendix C, amendments 592 and 601); November 1, 2001 (see Appendix C, amendment 615); November 1,
2003 (see Appendix C, amendment 661); November 1, 2004 (see Appendix C, amendment 664); November 1, 2007 (see Appendix C,
amendment 701); November 1, 2008 (see Appendix C, amendment 725).
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82A3.2. Criminal Sexual Abuse of a Minor Under the Age of Sixteen Years (Statutory Rape)
or Attempt to Commit Such Acts

@ Base Offense Level: 18
(b) Specific Offense Characteristics

@ If the minor was in the custody, care, or supervisory control of the
defendant, increase by 4 levels.

2 If (A) subsection (b)(1) does not apply; and (B)(i) the offense involved
the knowing misrepresentation of a participant’s identity to persuade,
induce, entice, or coerce the minor to engage in prohibited sexual
conduct; or (ii) a participant otherwise unduly influenced the minor to
engage in prohibited sexual conduct, increase by 4 levels.

3 If a computer or an interactive computer service was used to persuade,
induce, entice, or coerce the minor to engage in prohibited sexual
conduct, increase by 2 levels.

(© Cross Reference

1) If the offense involved criminal sexual abuse or attempt to commit
criminal sexual abuse (as defined in 18 U.S.C. § 2241 or § 2242), apply
82A3.1 (Criminal Sexual Abuse; Attempt to Commit Criminal Sexual
Abuse). If the victim had not attained the age of 12 years, §2A3.1 shall
apply, regardless of the "consent" of the victim.

Commentary

Statutory Provision: 18 U.S.C. § 2243(a). For additional statutory provision(s), see Appendix A
(Statutory Index).

Application Notes:

1.  Definitions.—For purposes of this guideline:
"Computer" has the meaning given that term in 18 U.S.C. § 1030(e)(1).

"Interactive computer service™" has the meaning given that term in section 230(e)(2) of the
Communications Act of 1934 (47 U.S.C. § 230(f)(2)).

"Minor" means (A) an individual who had not attained the age of 16 years; (B) an individual,
whether fictitious or not, who a law enforcement officer represented to a participant (i) had not
attained the age of 16 years, and (ii) could be provided for the purposes of engaging in
sexually explicit conduct; or (C) an undercover law enforcement officer who represented to a
participant that the officer had not attained the age of 16 years.
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"Participant” has the meaning given that term in Application Note 1 of §3B1.1 (Aggravating

Role).

"Prohibited sexual conduct™ has the meaning given that term in Application Note 1 of §2A3.1
(Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

2.  Custody, Care, or Supervisory Control Enhancement.—

(A)

(B)

In General.—Subsection (b)(1) is intended to have broad application and is to be
applied whenever the minor is entrusted to the defendant, whether temporarily or
permanently. For example, teachers, day care providers, baby-sitters, or other
temporary caretakers are among those who would be subject to this enhancement. In
determining whether to apply this enhancement, the court should look to the actual
relationship that existed between the defendant and the minor and not simply to the legal
status of the defendant-minor relationship.

Inapplicability of Chapter Three Adjustment.—If the enhancement in subsection (b)(1)
applies, do not apply subsection (b)(2) or 83B1.3 (Abuse of Position of Trust or Use of
Special Skill).

3.  Application of Subsection (b)(2).—

(A)

(B)

Misrepresentation of Identity.—The enhancement in subsection (b)(2)(B)(i) applies in
cases involving the misrepresentation of a participant’s identity to persuade, induce,
entice, or coerce the minor to engage in prohibited sexual conduct. Subsection
(b)(2)(B)(i) is intended to apply only to misrepresentations made directly to the minor
or to a person who exercises custody, care, or supervisory control of the minor.
Accordingly, the enhancement in subsection (b)(2)(B)(i) would not apply to a
misrepresentation made by a participant to an airline representative in the course of
making travel arrangements for the minor.

The misrepresentation to which the enhancement in subsection (b)(2)(B)(i) may apply
includes misrepresentation of a participant’s name, age, occupation, gender, or status,
as long as the misrepresentation was made with the intent to persuade, induce, entice,
or coerce the minor to engage in prohibited sexual conduct. Accordingly, use of a
computer screen name, without such intent, would not be a sufficient basis for
application of the enhancement.

Undue Influence.—In determining whether subsection (b)(2)(B)(ii) applies, the court
should closely consider the facts of the case to determine whether a participant’s
influence over the minor compromised the voluntariness of the minor’s behavior. The
voluntariness of the minor’s behavior may be compromised without prohibited sexual
conduct occurring.

However, subsection (b)(2)(B)(ii) does not apply in a case in which the only "minor” (as
defined in Application Note 1) involved in the offense is an undercover law enforcement
officer.

In a case in which a participant is at least 10 years older than the minor, there shall be
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a rebuttable presumption that subsection (b)(2)(B)(ii) applies. In such a case, some
degree of undue influence can be presumed because of the substantial difference in age
between the participant and the minor.

4.  Application of Subsection (b)(3).—Subsection (b)(3) provides an enhancement if a computer
or an interactive computer service was used to persuade, induce, entice, or coerce the minor
to engage in prohibited sexual conduct. Subsection (b)(3) is intended to apply only to the use
of a computer or an interactive computer service to communicate directly with the minor or
with a person who exercises custody, care, or supervisory control of the minor.

5. Cross Reference.— Subsection (c)(1) provides a cross reference to 82A3.1 (Criminal Sexual
Abuse; Attempt to Commit Criminal Sexual Abuse) if the offense involved criminal sexual abuse
or attempt to commit criminal sexual abuse, as defined in 18 U.S.C. § 2241 or § 2242. For
example, the cross reference to 82A3.1 shall apply if (A) the victim had not attained the age
of 12 years (see 18 U.S.C. § 2241(c)); (B) the victim had attained the age of 12 years but not
attained the age of 16 years, and was placed in fear of death, serious bodily injury, or
kidnapping (see 18 U.S.C. § 2241(a),(c)); or (C) the victim was threatened or placed in fear
other than fear of death, serious bodily injury, or kidnapping (see 18 U.S.C. § 2242(1)).

6. Upward Departure Consideration.—There may be cases in which the offense level determined
under this guideline substantially understates the seriousness of the offense. In such cases, an
upward departure may be warranted. For example, an upward departure may be warranted
if the defendant committed the criminal sexual act in furtherance of a commercial scheme such
as pandering, transporting persons for the purpose of prostitution, or the production of
pornography.

Background: This section applies to offenses involving the criminal sexual abuse of an individual
who had not attained the age of 16 years. While this section applies to consensual sexual acts
prosecuted under 18 U.S.C. § 2243(a) that would be lawful but for the age of the minor, it also
appliesto cases, prosecuted under 18 U.S.C. 8 2243(a), in which a participant took active measure(s)
to unduly influence the minor to engage in prohibited sexual conduct and, thus, the voluntariness of
the minor’s behavior was compromised. A four-level enhancement is provided in subsection (b)(2)
for such cases. It is assumed that at least a four-year age difference exists between the minor and
the defendant, as specified in 18 U.S.C. § 2243(a). A four-level enhancement is provided in
subsection (b)(1) for a defendant who victimizes a minor under his supervision or care. However,
if the minor had not attained the age of 12 years, 82A3.1 (Criminal Sexual Abuse; Attempt to Commit
Criminal Sexual Abuse) will apply, regardless of the "consent™ of the minor.

Historical Note: Effective November 1,1987. Amended effective November 1, 1989 (see Appendix C, amendment 93); November 1, 1991
(see Appendix C, amendment 392); November 1, 1992 (see Appendix C, amendment 444); November 1, 1995 (see Appendix C,
amendment 511); November 1, 2000 (see Appendix C, amendment 592); November 1, 2001 (see Appendix C, amendment 615);
November 1, 2004 (see Appendix C, amendment 664); November 1, 2009 (see Appendix C, amendment 732); November 1, 2010 (see
Appendix C, amendment 746).

82A3.3. Criminal Sexual Abuse of a Ward or Attempt to Commit Such Acts

@) Base Offense Level: 14

(b) Specific Offense Characteristics
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@ If the offense involved the knowing misrepresentation of a participant’s
identity to persuade, induce, entice, or coerce a minor to engage in
prohibited sexual conduct, increase by 2 levels.

2 If a computer or an interactive computer service was used to persuade,

induce, entice, or coerce a minor to engage in prohibited sexual conduct,
increase by 2 levels.

Commentary

Statutory Provision: 18 U.S.C. 8 2243(b). For additional statutory provision(s), see Appendix A

(Statutory Index).

Application Notes:

1.

Definitions.—For purposes of this guideline:
"Computer" has the meaning given that term in 18 U.S.C. § 1030(e)(2).

"Interactive computer service" has the meaning given that term in section 230(e)(2) of the
Communications Act of 1934 (47 U.S.C. § 230(f)(2)).

"Minor" means (A) an individual who had not attained the age of 18 years; (B) an individual,
whether fictitious or not, who a law enforcement officer represented to a participant (i) had not
attained the age of 18 years; and (ii) could be provided for the purposes of engaging in
sexually explicit conduct; or (C) an undercover law enforcement officer who represented to a
participant that the officer had not attained the age of 18 years.

"Participant” has the meaning given that term in Application Note 1 of the Commentary to
§3B1.1 (Aggravating Role).

"Prohibited sexual conduct™ has the meaning given that term in Application Note 1 of the
Commentary to §2A3.1 (Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

"Ward" means a person in official detention under the custodial, supervisory, or disciplinary
authority of the defendant.

Application of Subsection (b)(1).—The enhancement in subsection (b)(1) applies in cases
involving the misrepresentation of a participant’s identity to persuade, induce, entice, or coerce
a minor to engage in prohibited sexual conduct. Subsection (b)(1) is intended to apply only
to misrepresentations made directly to a minor or to a person who exercises custody, care, or
supervisory control of the minor.

The misrepresentation to which the enhancement in subsection (b)(1) may apply includes
misrepresentation of a participant’s name, age, occupation, gender, or status, as long as the
misrepresentation was made with the intent to persuade, induce, entice, or coerce a minor to
engage in prohibited sexual conduct. Accordingly, use of a computer screen name, without
such intent, would not be a sufficient basis for application of the enhancement.
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3. Application of Subsection (b)(2).—Subsection (b)(2) provides an enhancement if a computer

or an interactive computer service was used to persuade, induce, entice, or coerce a minor to
engage in prohibited sexual conduct. Subsection (b)(2) is intended to apply only to the use of
a computer or an interactive computer service to communicate directly with a minor or with
a person who exercises custody, care, or supervisory control of the minor.

4.  Inapplicability of §3B1.3.—Do not apply 83B1.3 (Abuse of Position of Trust or Use of Special

Skill).

Historical Note: Effective November 1,1987. Amended effective November 1, 1989 (see Appendix C, amendment 94); November 1, 1995
(see Appendix C, amendment 511); November 1, 2000 (see Appendix C, amendment 592); November 1, 2001 (see Appendix C,
amendment 615); November 1, 2004 (see Appendix C, amendment 664); November 1, 2007 (see Appendix C, amendment 701);
November 1, 2010 (see Appendix C, amendment 746).

82A3.4. Abusive Sexual Contact or Attempt to Commit Abusive Sexual Contact

(@)

(b)

(©)

Base Offense Level:

)

(2)
©)

20, if the offense involved conduct described in 18 U.S.C. § 2241(a) or
(b);

16, if the offense involved conduct described in 18 U.S.C. § 2242; or

12, otherwise.

Specific Offense Characteristics

)

(2)

©)

(4)

()

If the victim had not attained the age of twelve years, increase by
4 levels; but if the resulting offense level is less than 22, increase to level
22.

If the base offense level is determined under subsection (a)(1) or (2), and
the victim had attained the age of twelve years but had not attained the
age of sixteen years, increase by 2 levels.

If the victim was in the custody, care, or supervisory control of the
defendant, increase by 2 levels.

If the offense involved the knowing misrepresentation of a participant’s
identity to persuade, induce, entice, or coerce a minor to engage in
prohibited sexual conduct, increase by 2 levels.

If a computer or an interactive computer service was used to persuade,
induce, entice, or coerce a minor to engage in prohibited sexual conduct,
increase by 2 levels.

Cross References

)

If the offense involved criminal sexual abuse or attempt to commit
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criminal sexual abuse (as defined in 18 U.S.C. § 2241 or § 2242), apply
82A3.1 (Criminal Sexual Abuse; Attempt to Commit Criminal Sexual
Abuse).

2 If the offense involved criminal sexual abuse of a minor or attempt to
commit criminal sexual abuse of a minor (as defined in 18 U.S.C.
§ 2243(a)), apply 82A3.2 (Criminal Sexual Abuse of a Minor Under the
Age of Sixteen Years (Statutory Rape) or Attempt to Commit Such Acts),
if the resulting offense level is greater than that determined above.

Commentary

Statutory Provision: 18 U.S.C. § 2244. For additional statutory provision(s), see Appendix A

(Statutory Index).

Application Notes:

1.

Definitions.—For purposes of this guideline:
"Computer" has the meaning given that term in 18 U.S.C. § 1030(e)(2).

"Interactive computer service" has the meaning given that term in section 230(e)(2) of the
Communications Act of 1934 (47 U.S.C. § 230(f)(2)).

"Minor" means (A) an individual who had not attained the age of 18 years; (B) an individual,
whether fictitious or not, who a law enforcement officer represented to a participant (i) had not
attained the age of 18 years, and (ii) could be provided for the purposes of engaging in
sexually explicit conduct; or (C) an undercover law enforcement officer who represented to a
participant that the officer had not attained the age of 18 years.

"Participant” has the meaning given that term in Application Note 1 of the Commentary to
§3B1.1 (Aggravating Role).

"Prohibited sexual conduct” has the meaning given that term in Application Note 1 of the
Commentary to 82A3.1 (Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

Application of Subsection (a)(1).—For purposes of subsection (a)(1), "conduct described in 18
U.S.C. 8§ 2241(a) or (b)" is engaging in, or causing sexual contact with, or by another person
by: (A) using force against the victim; (B) threatening or placing the victim in fear that any
person will be subjected to death, serious bodily injury, or kidnapping; (C) rendering the victim
unconscious; or (D) administering by force or threat of force, or without the knowledge or
permission of the victim, a drug, intoxicant, or other similar substance and thereby
substantially impairing the ability of the victim to appraise or control conduct.

Application of Subsection (a)(2).—For purposes of subsection (a)(2), "conduct described in 18
U.S.C. 8 2242" is: (A) engaging in, or causing sexual contact with, or by another person by
threatening or placing the victim in fear (other than by threatening or placing the victim in fear
that any person will be subjected to death, serious bodily injury, or kidnapping); or (B)
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engaging in, or causing sexual contact with, or by another person who is incapable of
appraising the nature of the conduct or physically incapable of declining participation in, or
communicating unwillingness to engage in, the sexual act.

4.  Application of Subsection (b)(3).—

(A) Custody, Care, or Supervisory Control.—Subsection (b)(3) is intended to have broad
application and is to be applied whenever the victim is entrusted to the defendant,
whether temporarily or permanently. For example, teachers, day care providers, baby-
sitters, or other temporary caretakers are among those who would be subject to this
enhancement. In determining whether to apply this enhancement, the court should look
to the actual relationship that existed between the defendant and the victim and not
simply to the legal status of the defendant-victim relationship.

(B) Inapplicability of Chapter Three Adjustment.—If the enhancement in subsection (b)(3)
applies, do not apply 83B1.3 (Abuse of Position of Trust or Use of Special Skill).

5. Misrepresentation of a Participant’s Identity.—The enhancement in subsection (b)(4) applies
in cases involving the misrepresentation of a participant’s identity to persuade, induce, entice,
or coerce a minor to engage in prohibited sexual conduct. Subsection (b)(4) is intended to
apply only to misrepresentations made directly to a minor or to a person who exercises
custody, care, or supervisory control of the minor. Accordingly, the enhancement in subsection
(b)(4) would not apply to a misrepresentation made by a participant to an airline
representative in the course of making travel arrangements for the minor.

The misrepresentation to which the enhancement in subsection (b)(4) may apply includes
misrepresentation of a participant’s name, age, occupation, gender, or status, as long as the
misrepresentation was made with the intent to persuade, induce, entice, or coerce a minor to
engage in prohibited sexual conduct. Accordingly, use of a computer screen name, without
such intent, would not be a sufficient basis for application of the enhancement.

6.  Application of Subsection (b)(5).—Subsection (b)(5) provides an enhancement if a computer
or an interactive computer service was used to persuade, induce, entice, or coerce a minor to
engage in prohibited sexual conduct. Subsection (b)(5) is intended to apply only to the use of
a computer or an interactive computer service to communicate directly with a minor or with
a person who exercises custody, care, or supervisory control of the minor.

Background: This section covers abusive sexual contact not amounting to criminal sexual abuse
(criminal sexual abuse is covered under §82A3.1-3.3). Alternative base offense levels are provided
to take account of the different means used to commit the offense.

Historical Note: Effective November 1,1987. Amended effective November 1, 1989 (see Appendix C, amendment 95); November 1, 1991
(see Appendix C, amendment 392); November 1, 1992 (see Appendix C, amendment 444); November 1, 1995 (see Appendix C,
amendment 511); November 1, 2000 (see Appendix C, amendment 592); November 1, 2001 (see Appendix C, amendment 615);
November 1, 2004 (see Appendix C, amendment 664); November 1, 2007 (see Appendix C, amendments 701 and 711).

82A3.5. Failure to Register as a Sex Offender

€)) Base Offense Level (Apply the greatest):
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@ 16, if the defendant was required to register as a Tier |11 offender;
2 14, if the defendant was required to register as a Tier Il offender; or
3 12, if the defendant was required to register as a Tier | offender.
(b) Specific Offense Characteristics
@ (Apply the greatest):
If, while in a failure to register status, the defendant committed—

(A) a sex offense against someone other than a minor, increase by 6
levels;

(B) a felony offense against a minor not otherwise covered by
subdivision (C), increase by 6 levels; or

©) a sex offense against a minor, increase by 8 levels.
2 If the defendant voluntarily (A) corrected the failure to register; or (B)
attempted to register but was prevented from registering by

uncontrollable circumstances and the defendant did not contribute to the
creation of those circumstances, decrease by 3 levels.

Commentary

Statutory Provision: 18 U.S.C. § 2250(a).

Application Notes:

1.

Definitions.—For purposes of this guideline:

"Minor" means (A) an individual who had not attained the age of 18 years; (B) an individual,
whether fictitious or not, who a law enforcement officer represented to a participant (i) had not
attained the age of 18 years; and (ii) could be provided for the purposes of engaging in
sexually explicit conduct; or (C) an undercover law enforcement officer who represented to a
participant that the officer had not attained the age of 18 years.

"Sex offense" has the meaning given that term in 42 U.S.C. § 16911(5).

"Tier | offender”, "Tier Il offender”, and "Tier 111 offender" have the meaning given the terms
"tier I sex offender™, "tier 11 sex offender", and "tier I11 sex offender™, respectively, in 42 U.S.C.
8§ 16911.

Application of Subsection (b)(2).—

(A) In General.—In order for subsection (b)(2) to apply, the defendant’s voluntary attempt
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to register or to correct the failure to register must have occurred prior to the time the
defendant knew or reasonably should have known a jurisdiction had detected the failure to
register.

(B) Interaction with Subsection (b)(1).—Do not apply subsection (b)(2) if subsection (b)(1)
also applies.

Historical Note: Effective November 1, 2007 (see Appendix C, amendments 701 and 711). Amended effective November 1, 2010 (see
Appendix C, amendment 746).

82A3.6. Aqggravated Offenses Relating to Registration as a Sex Offender

If the defendant was convicted under—

@ 18 U.S.C. § 2250(c), the guideline sentence is the minimum term of
imprisonment required by statute; or

(b) 18 U.S.C. § 2260A, the guideline sentence is the term of imprisonment required
by statute.

Chapters Three (Adjustments) and Four (Criminal History and Criminal Livelihood)
shall not apply to any count of conviction covered by this guideline.

Commentary

Statutory Provisions: 18 U.S.C. §8 2250(c), 2260A.

Application Notes:

1.

In General.—Section 2250(c) of title 18, United States Code, provides a mandatory minimum
term of five years’ imprisonment and a statutory maximum term of 30 years’ imprisonment.
The statute also requires a sentence to be imposed consecutively to any sentence imposed for
a conviction under 18 U.S.C. § 2250(a). Section 2260A of title 18, United States Code,
provides a term of imprisonment of 10 years that is required to be imposed consecutively to any
sentence imposed for an offense enumerated under that section.

Inapplicability of Chapters Three and Four.—Do not apply Chapters Three (Adjustments) and
Four (Criminal History and Criminal Livelihood) to any offense sentenced under this
guideline. Such offenses are excluded from application of those chapters because the guideline
sentence for each offense is determined only by the relevant statute. See §83D1.1 (Procedure
for Determining Offense Level on Multiple Counts) and 5G1.2 (Sentencing on Multiple Counts
of Conviction).

Inapplicability of Chapter Two Enhancement.—If a sentence under this guideline is imposed
in conjunction with a sentence for an underlying offense, do not apply any specific offense
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characteristic that is based on the same conduct as the conduct comprising the conviction
under 18 U.S.C. § 2250(c) or § 2260A.

4.  Upward Departure.—In a case in which the guideline sentence is determined under subsection

(a), a sentence above the minimum term required by 18 U.S.C. § 2250(c) is an upward
departure from the guideline sentence. A departure may be warranted, for example, in a case
involving a sex offense committed against a minor or if the offense resulted in serious bodily

injury to a minor.

Historical Note: Effective November 1, 2007 (see Appendix C, amendment 701).

* * * * *

4. KIDNAPPING, ABDUCTION, OR UNLAWFUL RESTRAINT

82A4.1. Kidnapping, Abduction, Unlawful Restraint

@ Base Offense Level: 32

(b) Specific Offense Characteristics

)

(2)

®3)
(4)

()
(6)

(")

If a ransom demand or a demand upon government was made, increase
by 6 levels.

(A) If the victim sustained permanent or life-threatening bodily injury,
increase by 4 levels; (B) if the victim sustained serious bodily injury,
increase by 2 levels; or (C) if the degree of injury is between that
specified in subdivisions (A) and (B), increase by 3 levels.

If a dangerous weapon was used, increase by 2 levels.

(A) If the victim was not released before thirty days had elapsed,
increase by 2 levels.

(B) I the victim was not released before seven days had elapsed,
increase by 1 level.

If the victim was sexually exploited, increase by 6 levels.

If the victim is a minor and, in exchange for money or other
consideration, was placed in the care or custody of another person who
had no legal right to such care or custody of the victim, increase by
3 levels.

If the victim was kidnapped, abducted, or unlawfully restrained during
the commission of, or in connection with, another offense or escape
therefrom; or if another offense was committed during the kidnapping,
abduction, or unlawful restraint, increase to --

-70 -



November 1, 2010 GUIDELINES MANUAL 8§2A4.1

(A) the offense level from the Chapter Two offense guideline
applicable to that other offense if such offense guideline includes
an adjustment for kidnapping, abduction, or unlawful restraint,
or otherwise takes such conduct into account; or

(B) 4 plus the offense level from the offense guideline applicable to
that other offense, but in no event greater than level 43, in any
other case,

if the resulting offense level is greater than that determined above.

©) Cross Reference
@ If the victim was killed under circumstances that would constitute murder
under 18 U.S.C. § 1111 had such killing taken place within the territorial

or maritime jurisdiction of the United States, apply 82A1.1 (First Degree
Murder).

Commentary

Statutory Provisions: 18 U.S.C. §§ 115(b)(2), 351(b), (d), 1201, 1203, 1751(b), 2340A. For

additional statutory provision(s), see Appendix A (Statutory Index).

Application Notes:

1.

For purposes of this guideline—

Definitions of "serious bodily injury” and "permanent or life-threatening bodily injury™ are
found in the Commentary to §1B1.1 (Application Instructions). However, for purposes of this
guideline, "serious bodily injury” means conduct other than criminal sexual abuse, which is
taken into account in the specific offense characteristic under subsection (b)(5).

"A dangerous weapon was used” means that a firearm was discharged, or a "firearm" or
"dangerous weapon" was "otherwise used” (as defined in the Commentary to §1B1.1
(Application Instructions)).

"Sexually exploited” includes offenses set forth in 18 U.S.C. 8§ 2241-2244, 2251, and 2421-
2423.

In the case of a conspiracy, attempt, or solicitation to kidnap, §2X1.1 (Attempt, Solicitation,
or Conspiracy) requires that the court apply any adjustment that can be determined with
reasonable certainty. Therefore, for example, if an offense involved conspiracy to kidnap for
the purpose of committing murder, subsection (b)(7) would reference first degree murder
(resulting in an offense level of 43, subject to a possible 3-level reduction under §2X1.1(b)).
Similarly, for example, if an offense involved a kidnapping during which a participant
attempted to murder the victim under circumstances that would have constituted first degree
murder had death occurred, the offense referenced under subsection (b)(7) would be the
offense of first degree murder.
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Background: Federal kidnapping cases generally encompass three categories of conduct: limited
duration kidnapping where the victim is released unharmed; kidnapping that occurs as part of or to
facilitate the commission of another offense (often, sexual assault); and kidnapping for ransom or
political demand.

The guideline contains an adjustment for the length of time that the victim was detained. The
adjustment recognizes the increased suffering involved in lengthy kidnappings and provides an
incentive to release the victim.

An enhancement is provided when the offense is committed for ransom (subsection (b)(1)) or
involves another federal, state, or local offense that results in a greater offense level (subsections

(b)(7) and (c)(1))-

Section 401 of Public Law 101-647 amended 18 U.S.C. 8 1201 to require that courts take into
account certain specific offense characteristics in cases involving a victim under eighteen years of
age and directed the Commission to include those specific offense characteristics within the
guidelines. Where the guidelines did not already take into account the conduct identified by the Act,
additional specific offense characteristics have been provided.

Subsections (a) and (b)(5), and the deletion of subsection (b)(4)(C), effective May 30, 2003,
implement the directive to the Commission in section 104 of Public Law 108-21.

Historical Note: Effective November 1,1987. Amended effective November 1, 1989 (see Appendix C,amendment 96); November 1, 1991
(see Appendix C, amendment 363); November 1, 1992 (see Appendix C, amendment 445); November 1, 1993 (see Appendix C,
amendment 478); November 1, 1997 (see Appendix C, amendment 545); November 1, 2002 (see Appendix C, amendment 637); May 30,
2003 (see Appendix C, amendment 650); October 27, 2003 (see Appendix C, amendment 651).

82A4.2. Demanding or Receiving Ransom Money

@) Base Offense Level: 23
(b) Cross Reference

@ If the defendant was a participant in the kidnapping offense, apply
82A4.1 (Kidnapping, Abduction, Unlawful Restraint).

Commentary

Statutory Provisions: 18 U.S.C. 8§ 876, 877, 1202. For additional statutory provision(s), see
Appendix A (Statutory Index).

Application Note:

1. A"participant” isaperson who is criminally responsible for the commission of the offense, but
need not have been convicted.

Background: This section specifically includes conduct prohibited by 18 U.S.C. 8 1202, requiring
that ransom money be received, possessed, or disposed of with knowledge of its criminal origins.
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The actual demand for ransom under these circumstances is reflected in 82A4.1. This section
additionally includes extortionate demands through the use of the United States Postal Service,
behavior proscribed by 18 U.S.C. 88 876-877.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1993 (see Appendix C, amendment 479).

* * * * *

5. AIR PIRACY AND OFFENSES AGAINST MASS TRANSPORTATION SYSTEMS

Historical Note: Effective November 1, 1987. Amended effective November 1, 2002 (see Appendix C, amendment 637).

82A5.1.  Aircraft Piracy or Attempted Aircraft Piracy

@ Base Offense Level: 38
(b) Specific Offense Characteristic

1) If death resulted, increase by 5 levels.

Commentary

Statutory Provisions: 49 U.S.C. 8 46502(a), (b) (formerly 49 U.S.C. 8 1472 (i), (n)). For additional
statutory provision(s), see Appendix A (Statutory Index).

Background: This section covers aircraft piracy both within the special aircraft jurisdiction of the
United States, 49 U.S.C. § 46502(a), and aircraft piracy outside that jurisdiction when the defendant
is later found in the United States, 49 U.S.C. 8 46502(b). Seizure of control of an aircraft may be
by force or violence, or threat of force or violence, or by any other form of intimidation. The
presence of a weapon is assumed in the base offense level.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1995 (see Appendix C, amendment 534).

82A5.2. Interference with Flight Crew Member or Flight Attendant; Interference with
Dispatch, Navigation, Operation, or Maintenance of Mass Transportation Vehicle

@ Base Offense Level (Apply the greatest):

(1) 30, if the offense involved intentionally endangering the safety of: (A) an
airport or an aircraft; or (B) a mass transportation facility or a mass
transportation vehicle;

2 18, if the offense involved recklessly endangering the safety of: (A) an

airport or an aircraft; or (B) a mass transportation facility or a mass
transportation vehicle;
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3) if an assault occurred, the offense level from the most analogous assault
guideline, 882A2.1-2A2.4; or

4 o9
(b) Specific Offense Characteristic

@ If (A) subsection (a)(1) or (a)(2) applies; and (B)(i) a firearm was
discharged, increase by 5 levels; (ii) a dangerous weapon was otherwise
used, increase by 4 levels; or (iii) a dangerous weapon was brandished or
its use was threatened, increase by 3 levels. If the resulting offense level
is less than level 24, increase to level 24.

(©) Cross References

@ If death resulted, apply the most analogous guideline from Chapter Two,
Part A, Subpart 1 (Homicide), if the resulting offense level is greater than
that determined above.

2 If the offense involved possession of, or a threat to use (A) a nuclear
weapon, nuclear material, or nuclear byproduct material; (B) a chemical
weapon; (C) a biological agent, toxin, or delivery system; or (D) a
weapon of mass destruction, apply §2M6.1 (Nuclear, Biological, and
Chemical Weapons, and Other Weapons of Mass Destruction), if the
resulting offense level is greater than that determined above.

Commentary

Statutory Provisions: 18 U.S.C. § 1992(a)(1), (a)(4), (a)(5), (a)(6); 49 U.S.C. §8 46308, 46503,

46504 (formerly 49 U.S.C. 8 1472(c), (j)). For additional statutory provision(s), see Appendix A
(Statutory Index).

Application Note:

1.

Definitions.—For purposes of this guideline:

"Biological agent", "chemical weapon", "nuclear byproduct material*, "nuclear material",
"toxin", and "weapon of mass destruction™ have the meaning given those terms in Application
Note 1 of the Commentary to 82M6.1 (Nuclear, Biological, and Chemical Weapons, and Other
Weapons of Mass Destruction).

"Brandished", "dangerous weapon™, "firearm", and "otherwise used" have the meaning given
those terms in Application Note 1 of the Commentary to 81B1.1 (Application Instructions).

"Mass transportation™ has the meaning given that term in 18 U.S.C. § 1992(d)(7).

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 97 and 303);
November 1, 1993 (see Appendix C, amendment 480); November 1, 1995 (see Appendix C, amendment 534); November 1, 2002 (see
Appendix C, amendment 637); November 1, 2007 (see Appendix C, amendment 699).
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82A5.3. Committing Certain Crimes Aboard Aircraft

@ Base Offense Level: The offense level applicable to the underlying offense.

Commentary

Statutory Provision: 49 U.S.C. 8 46506 (formerly 49 U.S.C. 8 1472(k)(1)).

Application Notes:

1. "Underlying offense" refers to the offense listed in 49 U.S.C. § 46506 of which the defendant
is convicted.

2.  Ifthe conduct intentionally or recklessly endangered the safety of the aircraft or passengers,
an upward departure may be warranted.

Historical Note: Effective October 15, 1988 (see Appendix C, amendment 65). Amended effective November 1, 1989 (see Appendix C,
amendment 98); November 1, 1995 (see Appendix C, amendment 534).

* * * * *

6. THREATENING OR HARASSING COMMUNICATIONS, HOAXES, STALKING,
AND DOMESTIC VIOLENCE

Historical Note: Effective November 1, 1987. Amended effective November 1, 1997 (see Appendix C, amendment 549); November 1,
2006 (see Appendix C, amendment 686).

82A6.1. Threatening or Harassing Communications; Hoaxes; False Liens

@ Base Offense Level:
@ 12; or
(2) 6, if the defendant is convicted of an offense under 47 U.S.C.
§223(a)(1)(C), (D), or (E) that did not involve a threat to injure a person
or property.
(b) Specific Offense Characteristics

1) If the offense involved any conduct evidencing an intent to carry out such
threat, increase by 6 levels.

2 If (A) the offense involved more than two threats; or (B) the defendant

is convicted under 18 U.S.C. § 1521 and the offense involved more than
two false liens or encumbrances, increase by 2 levels.
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3 If the offense involved the violation of a court protection order, increase
by 2 levels.

(@) If the offense resulted in (A) substantial disruption of public,
governmental, or business functions or services; or (B) a substantial
expenditure of funds to clean up, decontaminate, or otherwise respond to
the offense, increase by 4 levels.

(5) If the defendant (A) is convicted under 18 U.S.C. § 115, (B) made a
public threatening communication, and (C) knew or should have known
that the public threatening communication created a substantial risk of
inciting others to violate 18 U.S.C. § 115, increase by 2 levels.

(6) If (A) subsection (a)(2) and subdivisions (1), (2), (3), (4), and (5) do not
apply, and (B) the offense involved a single instance evidencing little or
no deliberation, decrease by 4 levels.

(©) Cross Reference

@ If the offense involved any conduct evidencing an intent to carry out a
threat to use a weapon of mass destruction, as defined in 18 U.S.C.
§ 2332a(c)(2)(B), (C), and (D), apply 82M6.1 (Weapons of Mass
Destruction), if the resulting offense level is greater than that determined
under this guideline.

Commentary

Statutory Provisions: 18 U.S.C. §§ 32(c), 35(b), 871, 876, 877, 878(a), 879, 1038, 1521, 1992(a)(9),

()(10), 2291(a)(8), 2291(e), 2292, 2332b(a)(2); 47 U.S.C. § 223(a)(1)(C)-(E); 49 U.S.C. 8§ 46507.
For additional statutory provision(s), see Appendix A (Statutory Index).

Application Notes:

1.

Scope of Conduct to Be Considered.— In determining whether subsections (b)(1), (b)(2), and
(b)(3) apply, the court shall consider both conduct that occurred prior to the offense and
conduct that occurred during the offense; however, conduct that occurred prior to the offense
must be substantially and directly connected to the offense, under the facts of the case taken
as a whole. For example, if the defendant engaged in several acts of mailing threatening
letters to the same victim over a period of years (including acts that occurred prior to the
offense), then for purposes of determining whether subsections (b)(1), (b)(2), and (b)(3) apply,
the court shall consider only those prior acts of threatening the victim that have a substantial
and direct connection to the offense.

Applicability of Chapter Three Adjustments.—If the defendant is convicted under 18 U.S.C. §
1521, apply §3A1.2 (Official Victim).

Grouping.—For purposes of Chapter Three, Part D (Multiple Counts), multiple counts
involving making a threatening or harassing communication to the same victim are grouped
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together under 83D1.2 (Groups of Closely Related Counts). Multiple counts involving different
victims are not to be grouped under 83D1.2.

4.  Departure Provisions.—

(A)

(B)

In General.—The Commission recognizes that offenses covered by this guideline may
include a particularly wide range of conduct and that it is not possible to include all of
the potentially relevant circumstances in the offense level. Factors not incorporated in
the guideline may be considered by the court in determining whether a departure from
the guidelines is warranted. See Chapter Five, Part K (Departures).

Multiple Threats, False Liens or Encumbrances, or Victims; Pecuniary Harm.—If the
offense involved (i) substantially more than two threatening communications to the same
victim, (ii) a prolonged period of making harassing communications to the same victim,
(iii) substantially more than two false liens or encumbrances against the real or personal
property of the same victim, (iv) multiple victims, or (v) substantial pecuniary harm to
a victim, an upward departure may be warranted.

Background: These statutes cover a wide range of conduct, the seriousness of which depends upon
the defendant’s intent and the likelihood that the defendant would carry out the threat. The specific
offense characteristics are intended to distinguish such cases.

Subsection (b)(5) implements, in a broader form, the directive to the Commission in section 209
of the Court Security Improvement Act of 2007, Public Law 110-177.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1993 (see Appendix C, amendment 480); November 1,
1997 (see Appendix C, amendment 549); November 1, 2002 (see Appendix C, amendment 637); November 1, 2006 (see Appendix C,
amendment 686); November 1, 2007 (see Appendix C,amendment 699); November 1, 2008 (see Appendix C, amendment 718); November
1, 2009 (see Appendix C, amendment 729).

§2A6.2.

Stalking or Domestic Violence

@ Base Offense Level: 18
(b) Specific Offense Characteristic

@ If the offense involved one of the following aggravating factors: (A) the
violation of a court protection order; (B) bodily injury; (C) possession,
or threatened use, of a dangerous weapon; or (D) a pattern of activity
involving stalking, threatening, harassing, or assaulting the same victim,
increase by 2 levels. If the offense involved more than one of these
aggravating factors, increase by 4 levels.

©) Cross Reference
@ If the offense involved the commission of another criminal offense, apply
the offense guideline from Chapter Two, Part A (Offenses Against the

Person) most applicable to that other criminal offense, if the resulting
offense level is greater than that determined above.
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Commentary

Statutory Provisions: 18 U.S.C. §8 2261-2262.

Application Notes:

1.

For purposes of this guideline:

"Bodily injury" and "dangerous weapon" are defined in the Commentary to §1B1.1
(Application Instructions).

"Pattern of activity involving stalking, threatening, harassing, or assaulting the same victim"
means any combination of two or more separate instances of stalking, threatening, harassing,
or assaulting the same victim, whether or not such conduct resulted in a conviction. For
example, a single instance of stalking accompanied by a separate instance of threatening,
harassing, or assaulting the same victim constitutes a pattern of activity for purposes of this
guideline.

"Stalking" means (A) traveling with the intent to kill, injure, harass, or intimidate another
person and, in the course of, or as a result of, such travel, placing the person in reasonable
fear of death or serious bodily injury to that person or an immediate family member of that
person; or (B) using the mail or any facility of interstate or foreign commerce to engage in a
course of conduct that places that person in reasonable fear of the death of, or serious bodily
injury to, that person or an immediate family member of that person. See 18 U.S.C. § 2261A.
"Immediate family member" (A) has the meaning given that termin 18 U.S.C. § 115(c)(2); and
(B) includes a spouse or intimate partner. "Course of conduct” and "spouse or intimate
partner™ have the meaning given those terms in 18 U.S.C. § 2266(2) and (7), respectively.

Subsection (b)(1) provides for a two-level or four-level enhancement based on the degree to
which the offense involved aggravating factors listed in that subsection. If the offense involved
aggravating factors more serious than the factors listed in subsection (b)(1), the cross
reference in subsection (c) most likely will apply, if the resulting offense level is greater,
because the more serious conduct will be covered by another offense guideline from Chapter
Two, Part A. For example, 82A2.2 (Aggravated Assault) most likely would apply pursuant to
subsection (c) if the offense involved assaultive conduct in which injury more serious than
bodily injury occurred or if a dangerous weapon was used rather than merely possessed.

In determining whether subsection (b)(1)(D) applies, the court shall consider, under the totality
of the circumstances, any conduct that occurred prior to or during the offense; however,
conduct that occurred prior to the offense must be substantially and directly connected to the
offense. For example, if a defendant engaged in several acts of stalking the same victim over
a period of years (including acts that occurred prior to the offense), then for purposes of
determining whether subsection (b)(1)(D) applies, the court shall look to the totality of the
circumstances, considering only those prior acts of stalking the victim that have a substantial
and direct connection to the offense.

Prior convictions taken into account under subsection (b)(1)(D) are also counted for purposes
of determining criminal history points pursuant to Chapter Four, Part A (Criminal History).
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4.  For purposes of Chapter Three, Part D (Multiple Counts), multiple counts involving stalking,
threatening, or harassing the same victim are grouped together (and with counts of other
offenses involving the same victim that are covered by this guideline) under 83D1.2 (Groups
of Closely Related Counts). For example, if the defendant is convicted of two counts of stalking
the defendant’s ex-spouse under 18 U.S.C. 8 2261A and one count of interstate d